ENACTED 3/11/08

Introduced by the Council President at the request of the Mayor:
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ORDINANCE 2008-111-E
AN ORDINANCE APPROVING, AND AUTHORIZING THE MAYOR, OR HIS DESIGNEE, AND THE CORPORATION SECRETARY TO EXECUTE AND DELIVER, A PARTICIPATION AGREEMENT BETWEEN THE CITY OF JACKSONVILLE AND EMMANUEL TEMPLE OF JACKSONVILLE, INC. FOR THE JOINT USE OF A DRAINAGE POND AS PART OF THE OLD MIDDLEBURG ROAD (WILSON BOULEVARD TO HERLONG ROAD) BETTER JACKSONVILLE PLAN II PROJECT, IN COUNCIL DISTRICT 10; PROVIDING AN EFFECTIVE DATE.


BE IT ORDAINED by the Council of the City of Jacksonville:

Section 1.

Approval and Authorization.
There is hereby approved, and the Mayor or his designee is authorized to execute, the Participation Agreement Regarding Drainage between the City of Jacksonville and Emmanuel Temple of Jacksonville, Inc., in substantially the form as set forth in Exhibit 1, labeled “Participation Agreement Regarding Drainage,” attached hereto and incorporated herein by this reference, for the joint use of a drainage pond as part of the Old Middleburg Road (Wilson Boulevard to Herlong Road, Better Jacksonville Plan II Project in Council District 10.

Section 2.

Effective Date.

This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature. 

Form Approved:

    /s/   James R. McCain, Jr.   

Office of General Counsel

Legislation Prepared By:
James R. McCain, Jr.
G:\SHARED\LEGIS.CC\2008\ord\01.22.08.PW.ParticiptnAgrmnt.Emmanuel.OldMiddleburg.BJPII.doc
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PARTICIPATION AGREEMENT REGARDING DRAINAGE

THIS PARTICIPATION AGREEMENT REGARDING DRAINAGE
(“Agreement”), dated the day of , 2007 (“Effective Date), by and between
EMMANUEL TEMPLE OF JACKSONVILLE, INC., a Florida corporation, also known as
Emmanuel Temple Church, Inc. (“ETC”), whose address is 433 Druid Street, Jacksonville,
Florida 32254, and the CITY OF JACKSONVILLE, a Florida municipal corporation (“City™),
whose mailing address is 117 W. Duval Street, Suite 480, Jacksonville, Florida 32202.

WITNESSETH:

WHEREAS, ETC is the owner of a certain tract of land located in Duval County,
Florida, more particularly described on Exhibit “A” attached hereto and made a part hereof
(“the Property”) for joint use by ETC and City;

WHEREAS, ETC plans to construct a stormwater management system,
including, but not limited to, a stormwater retention pond and associated drainage pipes, control
structures and other related drainage improvements on the Property (“Stormwater Management
System” or “Project’),

WHEREAS, City desires to use the Stormwater Management System for
drainage and retention of stormwater from Old Middleburg Road, a City owned public right of
way and agrees to reimburse ETC Two Hundred Thirty Seven Thousand Five Hundred
Thirty Eight Dollars And No Cents ($237,538.00) for the portion of the construction costs
associated with any drainage pipes, control structures and other related drainage improvements
in Stormwater Management System used exclusively by the City and pay ETC an additional cost
for the easement right to use the Stormwater Management System; and

WHEREAS, ETC has agreed to grant City a drainage easement in, over, under,
through and across the Stormwater Management System and an access easement in, over, and
across ETC’s property for the City to maintain certain drainage pipes, control structures and
other related drainage improvements within the Stormwater Management System (collectively,
“Drainage and Access Easement”) on the terms and conditions contained herein.

NOW THEREFORE, for and in consideration of the mutual benefits
each to flow to the other, the parties covenant and agree as follows:

1. INCORPORATION OF RECITALS AND CAPITALIZED TERMS.

The above stated recitals are true and correct and, by this reference, are
incorporated herein and made a part hereof. All capitalized terms shall have the meanings
ascribed to them in this Agreement.
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2. CONSTRUCTION OF STORMWATER MANAGEMENT SYSTEM.

a. ETC shall construct the Stormwater Management System in accordance
with the plans and specifications prepared by William E. Tully, II1, P.E (“Plans’) and pursuant
to the terms and conditions of Permit No. 40-031-99163-2 (“Permit”) issued by the St. Johns
River Water Management District (“SJRWMD”). ETC shall diligently pursue the completion of
the Project and shall complete such portion of the Stormwater Management System on or before
May 31, 2008 and shall at such time obtain from the project engineer a written certification to
City and ETC stating that the construction of the Project has been completed in accordance with
the Plans (“Completion Date”).

b. City and its representatives may regularly enter upon the Property to
inspect the Stormwater Management System and all materials to be used in the construction
thereof. Nevertheless, it is expressly agreed that City has no duty to inspect the Stormwater
Management System, and if City should inspect the Stormwater Management System, City shall
have no liability or obligations to ETC arising out of such inspection. Inspections made by City
or its representatives shall be made solely for the protection and benefit of City and neither ETC,
nor any person or party claiming by, through or under ETC shall be entitled to claim any loss,
damage or offset against City for failure to inspect the Stormwater Management System.

c. ETC shall obtain all required federal, state and local permits, licenses,
approvals and authorizations, including those required by City of Jacksonville, the Federal
Environmental Protection Agency, SIRWMD and any state or local authority charged with the
enforcement of regulations of such agency, and shall fully comply with all building, safety,
zoning, land use and other requirements of any state, municipal or other governmental authority
pertaining to the construction of the Stormwater Management System, including the Permit.

d. ETC shall construct the Stormwater Management System in a true,
thorough and workmanlike manner in accordance with the Plans and the conditions of the
Permit. ETC or its contractor shall provide all materials and labor necessary to construct or
instal] the Stormwater Management System and, shall furnish and pay for all labor, materials,
equipment, tools, machinery, water, heat, utilities, transportation and other facilities and services
necessary to complete the construction.

e. ETC acknowledges and agrees that time is of the essence in this
Agreement, and that all construction must be made and/or completed in accordance with the
requirements stated in herein, and in conformity with all applicable federal, state and local laws,
statutes, ordinances, rules, regulations, permits, approvals and building codes, including but not
limited to the Permit. Approvals given by City shall not constitute a representation or warranty
as to such conformity; responsibility for compliance with all legal requirements, therefore, shall
at all times remain with ETC.

f. ETC shall supervise and direct the construction of the Stormwater
Management System using its best skill and attention, and shall be solely responsible for all
construction methods, techniques, sequences and procedures for coordinating and completing all
portions of the Stormwater Management System. ETC shall not employ any person suspected or
known to be unfit or unskilled in the task assigned to him.
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g. Upon completion of the construction of the Stormwater Management
System, ETC shall certify to City that such construction has been completed in accordance with
the Plans and in compliance with all laws, ordinances and other governmental rules, permits,
approvals, regulations and orders, including but not limited to the Permit. ETC shall also
provide City copies of final as built drawings of the Stormwater Management System.

h. ETC acknowledges and agrees that it will always be responsible, at its sole
cost and expense, for any loss or damage that results from or is attributable to the design and/or
construction of the Stormwater Management System.

i. ETC shall bill City based upon completion of mutually agreed percentages
by ETC and City of the construction work for the portion of the construction costs associated
with any drainage pipes, control structures and other related drainage improvements In
Stormwater Management System used exclusively by the City. City shall pay ETC within thirty
(30) days receipt of such invoices from ETC and each individual invoice shall total the
construction costs to complete the agreed upon percentage of construction work. Prior to City
making any such payment, ETC shall provide to City copies of any invoices and bills related to
any completed percentage of work to evidence the amounts owed by City. In addition to all
other remedies permitted in this Agreement, if ETC fails to construct the Stormwater
Management System as provided herein, City shall have the right to construct or complete
construction of the Stormwater Management System at its sole cost and expense and shall have
no further obligations of payment to ETC for any uncompleted construction work for the
Stormwater Management System.

3. GRANT OF EASEMENTS.

Consideration. As consideration for the Drainage and Access Easement to be
executed by ETC in favor of City in the form attached hereto as Exhibit “B”, City shall pay to
ETC upon execution of the easement Eighty Two Thousand Two Hundred Dollars and No
Cents ($82,200.00) (“Easement Purchase Price”). ETC shall execute, convey and deliver to
City a recorded original of the Access and Drainage Easement at the time of execution hereof.
All recording expenses associated with the easement, including documentary stamp taxes, shall
be paid by ETC. Concurrently with ETC’s conveyance of the Access and Drainage Easement to
City, City shall transfer the Easement Purchase Price via check or wire transfer to ETC within

five (5) days of ETC’s execution of the easement.

4. CHANGE ORDERS. Any additions, deletions or revisions to the Plans
shall require the written approval of City.

5. CITY REPRESENTATIVE. The City’s Public Works Department shall
be responsible for overseeing, administering and implementing this Agreement. The contact
person in the Public Works Department to whom all correspondence from ETC is to be directed
and/or forwarded to is:  Robert A. Dyr, P.E. (the “City Representative”). The City
Representative will be the contact for ETC and/or its representatives concerning all aspects of
this Agreement, including communications with the public and/or political officials.
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6. COMPLIANCE. ETC shall comply with, and shall require that its
contractors, subconstractors, representatives and agents comply with, all federal, state and local,
laws, permitting agencies, codes, rules, regulations and ordinances applicable to the design and
construction of the Project, including, but not limited to all permit requirements required by City,
the SIRWMD, the U. S. Army Corps of Engineers, and the Florida Department of Environmental
Protection, requirements for ETC’s licenses, permits, certificates and/or registrations.

7. MAINTENANCE OF STORMWATER MANAGEMENT SYSTEM.
ETC shall, at its sole cost and expense, operate, maintain and repair the Stormwater Management
System in accordance with all federal, state and local laws, permitting agencies, codes, rules,
regulations and ordinances applicable to the operation, maintenance and repair of the Project,
including, but not limited to, all permit requirements required by City, the SJRWMD, the U.S.
Army Corps of Engineers, and Florida Department of Environmental Protection; provided,
however, that City, at its sole cost and expense, shall maintain the drainage pipes, control
structures and other related drainage improvements leading into the Stormwater Management
System from Old Middleburg Road.

8. INDEMNIFICATION. ETC shall hold harmless, indemnify, and defend
City, its officers, employees, agents, contractors and representatives against any claim, action,
loss, damage, injury, liability, cost and expense whatsoever kind or nature to persons, including
death or damage to property, arising out of, resulting from or in any way connected with (i) the
design, construction, repair, maintenance, replacement, presence, existence, operation or use of
the Stormwater Management System, (ii) any failure by ETC to perform any of the covenants,
agreements, conditions, and/or terms of this Agreement on ETC’s part to be performed, or (iii)
ETC’s failure to comply with any permits, laws, ordinances, requirements, orders, rules or
regulations of any federal, state or local governmental entity applicable to the Stormwater
Management System.

9. DEFAULT. The failure to observe or perform any of the covenants,
conditions or obligations of this Agreement within thirty (30) days after the issuance of written
notice specifying the nature of the default claimed shall constitute a material default and breach
of this Agreement by the non-performing party (“Defaulting Party”); provided, however, if such
condition is of a nature that it cannot be corrected within thirty (30) days, then such party shall
not be in default so long as it commences such cure promptly after receiving such notification,
and diligently pursues such cure and such cure is in any event completed within sixty (60) days.

Each party shall have the right to prosecute any proceedings at law or in
equity against any Defaulting Party hereto, or any other person, violating or attempting to violate
or defaulting upon any of the provisions contained in this Agreement, and to recover damages for
any such violation or default. Such proceeding shall include the right to restrain by injunction
any violation or threatened violation by another of any of the terms, covenants or conditions of
this Agreement, or to obtain a decree to compel performance of any such terms, covenants, or
conditions, it being agreed that the remedy at law for a breach of any such term, covenant, or
condition (except those, if any, requiring the payment of a liquidated sum) is not adequate. All
of the remedies permitted or available to a party under this Agreement or at law or in equity shall
be cumulative and net alternative, and invocation of any such right or remedy shall not constitute
a waiver or election of remedies with respect to any other permitted or available right or remedy.
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10.  BINDING EFFECT. This Agreement shall run with the Property and
shall inure to the benefit of and be binding upon ETC, its successors and assigns, and City, its
successors and assigns.

11. NOTICES. Any and all notices, which are permitted or required in this
Agreement, shall be in writing and shall be duly delivered and given when personally served or
mailed to the person at the address designated below. If notice is mailed, the same shall be
mailed, postage prepaid, in the United States mail by certified or registered mail — return receipt
requested. Notice shall be deemed given on the date of personal delivery or mailing and receipt
shall be deemed to have occurred on the date of receipt; in the case of receipt of certified or
registered mail, the date of receipt shall be evidenced by return receipt documentation. Failure to
accept certified or registered mail shall be deemed a receipt thereof within ten (10) days after the
first notice of delivery of the certified or registered mail. Any entity may change its address as
designated herein by giving notice thereof as provided herein or such other address either party
from time to time specifies in writing to the other.

If to the City: Department of Public Works
City of Jacksonville
214 N. Hogan Street
Jacksonville, FL 32202
Attn: Robert A. Dyr, P.E.

With a copy to: Office of General Counsel
117 West Duval Street, Suite 480
Jacksonville, Florida 32202
Attn: Lawsikia J. Hodges, Esq.
Assistant General Counsel

If to ETC: Emmanuel Temple Church, Inc.
433 Druid Street
Jacksonville, FL 32254

12. DATES AND TIME PERIODS. Should the date for the giving of any
notice, the performance of any act, or the beginning or end of any period provided for herein fall
on a Saturday, Sunday or other legal holiday, such date shall be extended to the next succeeding
business day which is not a Saturday, Sunday or legal holiday.

13. NON-WAIVER. The failure of City or ETC to insist upon strict
performance of any terms, covenants or conditions of this Agreement shall not be deemed a
waiver of subsequent breach or default of any of such terms, covenants or conditions.

14. CONSTRUCTION. The parties agree that they have had meaningful
discussions and/or negotiations of the provisions, terms and conditions of this Agreement.
Therefore, doubtful or ambiguous provisions, if any, contained in this Agreement shall not be
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construed against the party who prepared this Agreement. The rule commonly referred to as
“Fortius Contra Proferentum” shall not be applied to this Agreement or any interpretation hereof.

15. ENTIRE AGREEMENT. This writing embodies the entire agreement
and understanding between the parties hereto and there are no other prior agreements or
understandings, oral or written with reference to the subject matter hereof that are not merged
herein and superseded hereby.

16. ASSIGNMENT. This Agreement is not assignable by ETC without the
written consent of City.

17. NON-WAIVER. No delay or failure by either party to exercise any right
hereunder and no partial or single exercise of such right will constitute a waiver of that or any
other right, except by written agreement executed by the parties hereto or unless expressly
provided otherwise herein.

18. GOVERNING LAW. This Agreement shall be governed and interpreted
under the laws of the State of Florida.

19. HEADINGS. The paragraph headings used in this Agreement are for
convenience purposes only and shall not be used in the interpretation of this Agreement.

20. EXHIBITS. All Exhibits attached hereto are incorporated herein by
reference and made a part of this Agreement.

21. RELATIONSHIP OF PARTIES. The relationship of the parties is that
of independent ETCs. Nothing contained herein is intended to create, nor shall it ever be
construed to make, City or ETC partners or joint venturers.

22. SEVERABILITY. The provisions of this Agreement are severable, and
if any provision of any part hereof or the application thereof to any person or circumstance shall
ever be held by any court of competent jurisdiction to be invalid or unconstitutional for any
reason, the remainder of this Agreement and the application of such provisions or part hereof to
other persons or circumstances shall not be affected thereby.

[The remainder of this page was intentionally left blank. Signature pages to follow.]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of
the date set forth above.

“ETC”

EMMANUEL TEMPLE OF JACKSONYVILLE,
INC., a Florida corporation

By:

By ‘%ﬁdﬂﬂa&_

Its:

Attest: “CITY”

CITY OF JACKSONVILLE, a Florida municipal
corporation

By: By:
Name: Neill W. McArthur, Jr. Name: John S. Peyton
Its: Corporation Secretary Its: Mayor

Approved as to form:

By:

Office of General Counsel

G \Gov't Operations\LHodges\Public Works Real Estate Division\Agreements\Participation Agreement (Emmanual Temple) doc
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12/21/2007
alodlH — co%o

Project OLD MIDDLEBURG ROAD
WILSON BLVD TO HERLONG
ROAD

DESCRIPTION
PARCEL 800

A PARCEL OF LAND BEING A PORTION OF GOVERNMENT LOT 9 & 10, SECTION 35,
TOWNSHIP 2 SOUTH, RANGE 25 EAST, DUVAL COUNTY, FLORIDA, SAID PARCEL ALSO
BEING A PORTION OF THOSE LANDS DESCRIBED IN DEED RECORDED IN OFFICIAL
RECORDS VOLUME 8630, PAGE 1639, OF THE CURRENT PUBLIC RECORDS OF SAID COUNTY,

BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCE AT THE NORTHWESTERLY CORNER OF LOT 21, HYDE GROVE OAKS,
ACCORDING TO THE PLAT THEREOF RECORDED IN PLAT BOOK 56, PAGES 55 THROUGH
55C OF THE CURRENT PUBLIC RECORDS OF SAID COUNTY, SAID POINT LYING ON THE
SOUTHERLY RIGHT-OF-WAY LINE OF WILEY ROAD (A 66 FOOT RIGHT-OF-WAY AS NOW
ESTABLISHED), THENCE SOUTH 89°59'32" WEST, ALONG SAID SOUTHERLY RIGHT-OF-WAY
LINE, A DISTANCE OF 58.82 FEET TO AN INTERSECTION WITH THE EASTERLY RIGHT-OF-
WAY LINE OF OLD MIDDLEBURG ROAD (A VARIABLE RIGHT-OF-WAY AS NOW
ESTABLISHED), THENCE CONTINUE SOUTH 89°59'32" WEST, A DISTANCE OF 81.45 FEET TO
A POINT LYING ON THE SURVEY BASELINE OF OLD MIDDLEBURG ROAD. ACCORDING TO
THE RIGHT-OF-WAY MAP OF OLD MIDDLEBURG ROAD, PREPARED BY GHIOTTO AND
ASSOCIATES, INC DATED MAY 12, 2006; THENCE NORTH 22°57'19" EAST, ALONG SAID
SURVEY BASELINE, A DISTANCE OF 245.89 FEET TO A POINT OF CURVATURE OF A
CONCAVE NORTHWESTERLY AND HAVING A RADIUS OF 287214 FEET., THENCE
NORTHEASTERLY, ALONG SAID SURVEY BASELINE AND ALONG THE ARC OF SAID CURVE,
THROUGH A CENTRAL ANGLE OF 17°57'52", A DISTANCE OF 900.53 FEET TO A POINT OF
TANGENCY, SAID CURVE BEING SUBTENDED BY A CHORD BEARING OF NORTH 13°58°22"
EAST, AND A CHORD DISTANCE OF 896.84 FEET; THENCE NORTH 04°59°26 EAST, ALONG
SAID SURVEY BASELINE, A DISTANCE OF 448.77 FEET TO A POINT; THENCE NORTH
85°00°34™ WEST. DEPARTING FROM SAID SURVEY BASELINE. A DISTANCE OF 36.91 FEET TO
A POINT LYING ON THE WESTERLY RIGHT-OF-WAY LINE OF SAID OLD MIDDLEBURG
ROAD; THENCE NORTH 01°29°53" EAST, A DISTANCE OF 42.74 FEET TO THE POINT QF
BEGINNING: THENCE NORTH 85°18'51" WEST, A DISTANCE OF 15.82 FEET TO A POINT,
THENCE SOUTH 60°53'47" WEST, A DISTANCE OF 49.33 FEET TO A POINT; THENCE NORTH
90°00°00™ WEST. A DISTANCE OF 61.49 FEET TO A POINT; THENCE SOUTH 50°38°02" WEST, A
DISTANCE OF 101.80 FEET TO A POINT: THENCE SOUTH 78°24°23" WEST. A DISTANCE OF
251.78 FEET TO A POINT: THENCE NORTH 38°27°27" WEST. A DISTANCE OF 193.96 FEET TO A

POINT; THENCE NORTH 50°59°27" EAST, A DISTANCE OF 48.20 FEET TO A POINT; THENCE
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NRTH 38°27'27" WEST, A DISTANCE OF 52.69 FEET TO A POINT, THENCE NORTH 50°19°'11™
EAST, A DISTANCE OF 30.01 FEET TO A POINT; THENCE SOUTH 38"27°27" EAST, A DISTANCE
OF 53.61 FEET TO A POINT; THENCE NORTH 54'35'41" EAST, A DISTANCE OF 132.31 FEET TO
A POINT,; THENCE SOUTH 42'33'47” EAST, A DISTANCE OF 94.26 FEET TO A POINT; THENCE
SOUTH 04°09'52" WEST, A DISTANCE OF 157.03 FEET TO A POINT; THENCE NORTH 78°24"23"
EAST, A DISTANCE OF 135.43 FEET TO A POINT; THENCE NORTH 50°38'02" EAST. A
DISTANCE OF 105.11 FEET TO A POINT: THENCE NORTH 90°00°00" EAST, A DISTANCE OF
64.44 FEET TO A POINT; THENCE NORTH 60°53°'47" EAST, A DISTANCE OF 50.65 FEET TO A
POINT; THENCE SOUTH 85°18'51" EAST. A DISTANCE OF 23 26 FEET TO A POINT LYING ON
THE AFOREMENTIONED WESTERLY RIGHT-OF-WAY LINE OF OLD MIDDLEBURG ROAD;

THENCE SOUTH 01°29°53” WEST, A DISTANCE OF 30 05 FEET TO THE POINT OF BEGINNING.

CONTAINING 1.22 ACRES, MORE OR LESS

~

I HEREBY CERTIFY THAT TO THE BEST OF MY KNOWLEDGE AND BELIEF THAT THIS
LEGAL DESCRIPTION IS TRUE, ACCURATE, AND WAS PREPARED UNDER MY DIRECTION.

I FURTHER CERTIFY THAT SAID LEGAL DESCRIPTION 1S IN COMPLIANCE WITH THE
MINIMUM TECHNICAL STANDARDS AS SET FORTH BY THE FLORIDA BOARD OF
PROFESSIONAL LAND SURVEYORS, PURSUANT TO SECTION 472.027, FLORIDA STATUTES

PHlLl; M é[OTTO. PSM.

Florida Professional Surveyor and Mapper No.: 4195

of

GHIOTTO & ASSOCIATES, INC.
2426 PHILIPS HIGHWAY
_ JACKSONVILLE, FL 32207 P
Vs -'\.

J P

Date. 4/6//0///_] i "u:,';. 4

NOT VALID UNLESS SIGNED AND SEALED A R
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